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al{ anf z r&ta or#gr arias rra awar at as sr sag. ufa zrenfenf ft
aT; Wg Tr 3rf@rt at am <:rr grterv ma rgaa aar er

Any person aggrieved by this Order-In-Appeal may file an appeal ·or revision application, as the
one may be against such order, to the appropriate authority in the following way_:

Revision application to Government of India:

() tu sqca 3rf@fr, 1994 #t arr 3ra Rt4 aag my mcai aRqla ear at
\j'q-1::ITT"f a per qr iafa g+rur 3mat ft Rra, ra fl-<cBI-<, fcrn:r fi-::llW-1, m
fa, at)ft ifra, #ta tu +a, irf, { fact : 110001 cBl" cBl" \JIRI".afegt

(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 11 0 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid:

(ii) ~ ~ cBl" 6Tf9 a ura wt gfa fa»#t qoerIr IT #I #ll ~ 1TT
fa4Rt qserR a as vsrr ima umra gg af , u fa#t usrir u vsr ia a fan#
rza zu fa#t qasrn 'st ma t 1Raza a tr g{ ztt

------- · In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
r factory or from one warehouse to another during the course of processing of the goods in a
ouse or in storage whether in a factory or in a warehouse .

. .. ,. .
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and ars fa#tz u g2et Raffa m u al m # faffu qaht zrca a
'BTB ~ '3Nlc;.-J ~ cB" ~ cB" ~ # \i'l1" ~m cB" ~ ~ ~ m -~ # PJ;qffae1 % 1

(A)

(8)

(1)

In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exportea
to any country or territory outside India.

In case of goods exported outside India export to Nepal or Bhuta"h, without payment of
duty.

~ '3Nlc;.-J c#l' \'.lNlc;.-J ~ cB" ~ a ferg wit sp@ hf mu # nu{ & ail ha om?sr
l za er vi fur # jc'l 4Ra algal, 3ft a gr uRaat q IT 6fTG # fciro
are,fa (i.2) 1998 tJm 109 ~ ~ ~ Tfq "ITT I

..
air sn«a cs (3rft) Rurat, 2001 # fur 9 a siaifa Raff&e qua in gg--8 #
al ufail , )fa arr ufa srsr hf fa fl 1,R=f cB" '+1le1-<4te>1-~ ~ ~
3?kg t alt gfii a rrr fa am4ar fan ult If; Isa rr arar z.l gr )f
cB" ~ tJm 35-~ feffRa a grard Wf2:f tr-saran al 4f sft z±ft
a1Reg y

0

(c) Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each cif the 010 and Order-In-Appeal. It should also b.!3 accompanied by a
copy ofTR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head ofAccount.

(2) Rfa3a a arr uzi ica v ala qt a smma a ghat qt 2oo/-#a
~ cITT ~ 3ITT \Jf'ITT fic>l<.-J-<cb4-J ~ c>rruf ~~"ITT fil 1000/- cBl" 1:JfR:r ~ cITT ~ l

The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac.

#ta zca, #bra Garza yca vi tara oral#tu =nzn@raw a ,R rat:-
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(«) aha sura zrca are)fr, 1944 cITT tJm 35--m/35-~3if:

Under Section 358/ 35E of CEA, 1944 an appeal lies to :-

(a) sq~Rr qR&a 2 (1)a i sag rar # 3rcarar #l 374la, 3rfhl ma fl zrcn,
itqsla zca ya @tara 37ft)a nnf@raw(Rrbz) #t ufga 2ftu 4lf8at, 3sl« a
~ 2nd1ITTTT, islgJ..Jlcil 'J..fcG7, 0HHcll , fiRt.1•FIIJI~, '3-1(5J..J~lisll~-s.~ooo4

(a) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
2nd Floor,Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad : 380004. in case of appeals
other than as mentioned in para-2(i) (a) above.
a.-0- ~ CENti, ,9l

2
e
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0
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The appeal to the Appellate Tribunal shall be filed in quadruplic_ate in form EA-3 as
prescribed · under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty"/ penalty/ demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the placefwhere the bench of
the Tribunal is situated.

(3) zrf@ za 3sra{ pc msii ar mrhgr star ? at r@ha resir frg ph #r Tar
sqfaa int fan urt af; <a qr a st'gg #ft f far rdl arf aa # fg
zrnfe,Ra 39)r mrznf@eras at va or8ta ur3t #al #t vs 3n) fhur unar er
In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

' .;- _

(4) '-llllllcill ~~ 1970 ?:l"~ c#!"~-1 a siafa fetffRa fag 31gr Ur
3rd«a u corr zenfenf [ofu If@artsmr?gr r@ta #t ga #RR .6.50 "iNf
arr1rzarau zrcn feesin afg]

One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed un'der scheduled-I item
of the court fee Act, 1975 as amended.

(5) sa sit if@er ai at P!zj-;jOI ffl ~ RlllTT c#!" ail ft err 3nu[fa fur urar & it
#tat zrc, es4hr sari gen ya hara 3fl#ta nrznr@awl (raff@er) FrlJl, , 1982 ff?a
t,
Attention is invited to the rules covering these and other related·matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

ffO #tr zca, €ta sure zrca gi hara aft4tu,nzuf@raw (fRrb),
,Rerf)cat am ii afar4j4Demand) ya is(Penalty) qr 1o%a srar car
3faf ? 1re@if, sf@roarpa ±o a?tswu &i(section 35 F of the Central
Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

a44ju 3nra pea3jharah siaf,sfst "afarat l=ftrr"(Duty Dem::i.nded)
a. (Section) is ±up a aza effRa ff,
z farnra hr@z 2fez a6lft,
a h@feefit} fu6haa 2aft.

> uqasav«if@a orfhus qasrsh gearj, sr&er' afara kfhgqafaarR@u+ra . ..
6.

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre
deposit amount shall not exceed Rs.1 O Crores-. It may be noted that the pre-deposit is a
mandatory condition for filing appeal before CESTAT. (Section 35. c (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, "Duty demanded" shall include:
(cxii) amount determined under Section 11 D;
(cxiii) amount of erroneous Cenvat Credit taken;
(cxiv) amount payable under Rule 6 of the· Cenvat Credit RUies.

zr&ni±hu or@heruf@rawk war sasi zyears srrar zyeasqr zus fqalf@a mm 'J.ll1T~-rm;~~ 10%

W'ffiR 'CR '3fR' 'GfITTha aus f@a 1[&alaaaus#1oquauatsraft el
. In view of above, an appeal against this order shall lie before the Tribunal on payment of

· 0 of the duty demanded where duty or duty and penalty are in dispute, or penalty, where .
~tty alone is in dispute." •.
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ORDER-IN-APPEAL

The present appeal has been filed by M/s. Chopra Transport Company,

253, Baba Bodaknath Estate, Near Hotel Shane Punjab, Narol Char Rasta,

Narol, Ahmedabad- 382 405 (hereinafter referred to as the "appellant) against

Order in Original No. MP/14/AC/Div-IV/22-23 dated 17.05.2022 [hereinafter

referred to as "impugned order] passed by the Assistant Commissioner,

Division-IV, CGST, Commissionerate: Ahmedabad South [hereinafter referred

to as "adjudicating authority].

2. Briefly stated, the facts of the case are that the appellant were holding

Service Tax Registration No. ADPPC9466NST001. As per the information

received from the Income Tax Department, the appellant had short declared

taxable value amounting to Rs. 1,82,88,559/- during F.Y. 2015-16 intheir ST-

3 returns. The appellant was called upon to submit documents, however, they

did not submit. the called for documents and details. Therefore, the appellant

were issued Show Cause Notice bearing No. IV/Div.-IV/SCN-142/2020-21

dated 21.12.2020 wherein it was proposed to :

a) Demand and recover the service tax amounting to Rs. 7,95,552/- under

the proviso to Section 73 (1) of the Finance Act, 1994 along with interest

under Section 75 of the Finance Act, 1994.

b) Impose penalty under Sections 77(1), 77(2) and 78 of the Finance Act,
1994.

3. The SCN was adjudicated vide the impugned order wherein :

I. The demand of service tax amounting to Rs. 7,95,552/- was confirmed
along with interest.

II. Penalty amounting to Rs. 20,000/- was imposed under Section 77 of the
Finance Act, 1994.

III. Penalty amounting to Rs. 7,95,552/- was imposed under Section 78 (1) of
the Firiance Act, 1994.

4. Being aggrieved with the impugned order passed by the adjudicating

authority, the appellant have preferred the present appeal on the following
r :

0

0
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1. They are providing services of transportation of goods and were liable to

pay service tax @ 25% of the value of services provided and also liable to

pay service tax on the value on which the service recipient had not paid

service tax under reverse charge.

11. As per Serial No. 21 of Notification No. 25/2012-ST dated 20.06.2012,

exemption has been provided to transportation services provided for

transport of Fruits, Vegetables, eggs, milk, food grains or pulses in a

goods carriage. The said Entry was subsequently amended by

Notification No. 3/2013 dated 01.03.2013, Notification No. 6/2014 dated

11.07.2014 and Notification No. 6/2015 dated 01.03.2015.

111. They were providing transportation service for transportation of fruits

and vegetable which are covered under the category of agricultural

) produce which is exempted from payment of service tax.

1v. They had paid service tax in respect of the servce provided for

transportation of non agricultural produce.

v. They had not shown the value of the exempted services in the ST-3

returns filed by them.

v. The department has not considered that the transportation of

agricultural produce was exempt from service tax and therefore, they

were not liable for service tax thereon.

v. The service tax demand has been raised on the basis of income tax return

data without taking factual details in to account.

0 v111. The department has not considered their providing exempted services.

As per the correct calculation, after excluding the value of exempted

services, they are liable to pay service tax amounting to Rs. 62,582/

which has already been paid by them.

1x. Reliance is placed upon the judgment in the case of Regional Manager,

Tobacco Board Vs. Commissioner of C.Ex., Mysore - 2013 (31 STR 673

(Tri.-Bang.); Anvil Capital Management (P) Ltd. Vs. Commissioner of

Service Tax, Mumbai - 2010 (20) STR 789 (Tri.-Mumbai); Commissioner

of Service Tax, Ahmedabad Vs. Purni Ads. Pvt. Ltd. - 2010 (19) 8TR 242

(Tri. -Ahmd.); Sify Technologies Ltd. Vs. Commissioner of Service Tax,

Chennai - 2009 (16) STR 63 (Tri.-Chennai; Bhogilal Chhagulal & Sons

Vs. Commissioner of Service Tax,Ahmedabad - 2013 (30) STR 62 (Tri.
Ahmd.).

\
·

I

/
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x. The SCN covers the period from 01.04.2014 to 31.03.2016 and was issued

on 21.12.2020 by invoking the extended period of limitation. They are

· filing income tax returns and service tax returns regularly. Extended

period cannot be invoked as there is no suppression, wilful mis

statement on their part.

x1. Penalty cannot be imposed under Section 78 of the Finance Act, 1994.

They have demonstrated that they have not suppressed any information

from the department and there was no wilful mis-statement on their

part. The SCN has not brought any evidence which can establish that

they had suppressed anything from the department. Hence, the present

case is not the case of fraud, suppression, wilful mis-statement of facts

etc. Hence, penalty under Section 78 cannot be imposed. They are

entitled to entertain the beliefthat their activities were not taxable. That

cannot be treated as suppression from the department. They rely upon

the decision in the case of Steel Cast Ltd. - 2011 (21) STR 500 (Guj.).

xu. Penalty cannot be imposed under Section 77 of the Finance Act, 1994 as

there is no short payment of service tax.

x111. Penalty under Section 77 is not imposable as there was no short payment

· of service tax. The have always been under the bona fide belief that they

are not liable for payment of service tax and there was no intent to evade

payment of service tax. They rely upon the decision in the case of

Hindustan Steel Ltd. Vs. The State of Orissa - AIR 1970 (SC) 258;

Kellner Pharmaceuticals Ltd. Vs. CCE- 1985 (20) ELT 'SO; Pushpam

Pharmaceuticals Company Vs. CCE- 1995 (78) ELT 401 (SC); CCE Vs.

Chemphar Drugs and Liniments - 1989 (40) ELT 276 ($0).

xv. The issue involved is of interpretation of statutory provision and

therefore, penalty cannot be imposed. They rely upon the decision in the

case of :- Bharat Wagon &Engg. Co Ltd. Vs. Commissioner of C.Ex.,

Patna - (146) ELT 118 (Tri.-Kolkata); Goenka Woolen Mills Ltd Vs.

Commissioner of C.Ex., Shillong - 2001 (135) ELT 873 (Tri.-Kolkata);

Bhilwara Spinners Ltd Vs. Commissioner of C.Ex, Jaipur - 2001 (129)
ELT 458 (Tri._Del).

5. Personal Hearing in the case was held on 10.02.2023. Shri Vipul

Khandhar, Chartered Accountant, appeared on behalf of appellant for the

uig e reiterated the submissions made in appeal memorandum. He

0

0
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submitted a written submission containing reconciliation with supporting
documents during hearing.

6. In the written submission filed during course of the personal hearing,

the appellant reiterated the submissions made in the appeal memorandum.

They also submitted copies of their ITR, Form 264S, Balance Sheet, P&L

Account and details of the transport services provided by them.

7. I have gone through the facts of the case, submissions made in the

Appeal Memorandum, the additional written submissions, the submissions

made during the personal hearing and the materials available on records. The

dispute involved in the present appeal relates to the confirmation of demand

Q for service tax amounting to Rs. 7,95,552/- along with interest and penalties.

The demand pertains to the period F.Y. 2015-16.

8. It is observed that the demand of service tax was issued to the appellant

on the basis of the difference observed in the taxable value reported by them

in their ST-3 returns as compared to their ITR. The appellant have in their

defence contended that the difference was on account of the exempted services

provided by them by way of transportation of agricultural produce viz. Fruits

and Vegetables, which are exempted by virtue of Serial' No. 21 of Notification

No. 25/2012-ST dated 20.06.2012. The adjudicating authority had rejected

0 their claim for exemption on the grounds that the appellant had not submitted

any documents to support their claim that they are transporting fruits,

vegetables etc. The adjudicating authority was of the view that the appellant

was· required to submit invoices indicating transport of fruits, vegetables etc.

8.1 It is observed that the appellant have in their appeal memorandum

contended that their claim for exemption was not considered by the

department. They have, as part of their additional written submissions,

submitted copies of Balance Sheet, P&L Account, Form 264S and statement

containing details of the L.Rs issued for transport of goods. I have perused the

documents submitted by the appellant and find that there is no document

2 ich contains any details as regards the goods transported by them, in
±

$8$" ect of which exemption is being claimed by them. As observed.by theF

dicating authority, the appellant are required to submit copies of invoices
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or Consignment Notes which clearly contain description of the goods

transported by them to enable any decision on their eligibility to exemption in

terms of Serial No. 21 of Notification No. 25/2012-ST dated 20.06.2012.t

8.2 Looking to the above facts, I am of the considered view that in the

interest of justice, the appellant is required to be given another opportunity to

submit the documents evidencing transportation of fruits, vegetables or other

agricultural produce establishing their eligibility to exemption in terms of

Serial No. 21 of Notification No. 25/2012-ST dated 20.06.2012. In view thereof,

I remand the matter back to the adjudicating authority for denovo proceedings.

The appellant are directed to submit before the adjudicating authority within.

15 days of the receipt of this order, copies of the Invoices/Consignment Notes

to establish their claim for exemption in terms of the said Notification. The

adjudicating authority shall decide the case afresh after. considering the

documents submitted by the appellant and by following the principles of

natural justice. Accordingly, I set aside the impugned order and allow the

appeal filed by the appellant by way of remand.

0

0

· Appellant

The appeal filed by the appellant stands disposed of in above terms.

L~~ :.-c'i• .
2g "( Akhilesh Kumar )

Commissioner (Appeals)
Date: 29.03.2028Attestd:

')
(N.Suryanarayanan. Iyer)
Assistant Commissioner (In situ),
CGST Appeals, Ahmedabad.

BY RPAD I SPEED POST
To

M/s. Chopra Transport Company,
253, Baba Bodaknath Estate,
Near Hotel Shane Punjab,
Narol Char Rasta,
Narol, Ahmedabad- 382 405

The Assistant Commissioner,
Division- IV, CGST,
Commissionerate : Ahmedabad South.

Respondent
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Copy to:
1. The Chief Commissioner, Central GST, Ahmedabad Zone.
2. The Principal Commissioner, CGST, Ahmedabad South.
3. The Assistant Commissioner (HQ System), CGST, Ahmedabad South.
/4or uploading the OIA)

v4. Guard File.
5. P.A. File.
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